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PATRES  S.  J.  vs.  REV.  I).  D0W1),  S.  S.  P., 

in  re :  de  testamento  O'Brien. 


i 

Quaestionis    expositio    historica. 

Anno  1885  RR.  DD.  Ignatius  Bourget,  ex  episcopo  Mariano- 
politano  Archiepiscopus  jam  Martianopolitanus  (in  partibus 
infidelium),  aliquot  mensibus  antequam  e  vivis  decederet,  sancti- 
monialibus  sibi  aegrotanti  assidentibus  se  velle  significavit  ut, 
suo  nomine,  alicui  advocato  munus  committeretur  exquirendi 
num  executioni  mandate  essent  cujusdam  testamenti  clausula^ 
olim,  anno  1849,  a  Dno  Bartholomaeo  O'Brien,  qui  paulo  post 
mortuus  esset,  confecti,  cujus  testamenti  ipse  RR.  DD.  Bourget, 
una  cum  Dno  Dowd,  et  Dno  Pinsonnault,  ambobus  Sti  Sulpitii 
sacerdotibus,  legatarii  universales  fuissent  atque  executores 
executio  tamen  postea  ab  uno  Dno  Dowd  fuisset  in  se  susceptat 
Res  primo  commissa  Dno  Trudel,  hujus  civitatis  advocato. 
Deinde  vero  cum  in  alius  advocati,  Dni  Quinn,  et  Rdi 
P.  Turgeon,  Rectoris  Collegii  Stse  Mariae  (Jesuitarum  Mari- 
anopolitani)  notitiam  pervenisset  clausulam  aliquam  testamento 
contineri  qua  annuus  reditus  a  Dno  O'Brien,  Rdo  Patri 
Martin,  S.  J.,  ejusque  in  officio  sucessoribus,  in  perpetuum  g  . 
ascriberetur,  ii,  inquisitione  facta," de  ejusmodi  legato  nihil  a  v  LaxAO^LI^Mam^A 
quoquam  Patrum  Societatis  Jesu  unquam  fuisse  auditum,  Col- 
legii etiam  tabulas  inde  ab  anno  1849  inspectas  prosus  silere  ; 
iisdem  tamen  tabulis  referri  Collegio  solutam  anno  1849  ex 
testamento  O'Brien  summam  333  librarum  anglicarum  (^333, 
6s.  3<^.=$  1 333.25)  cum  onere  a   Patribus  Jesuitis  suscepto  400 


quotannis    in   perpetuum    missas    ad   Dni    O'Brien    intentiones 
celebrandi,    cui    oneri    iidem    codices   testarentur  fideliter  esse 

satisfaction. 

• 

Porro  ipse  testamenti  textus  duas  monebat  fuisse  dis- 
tinctas  clausulas,  quarum  altera  ad  400  missas  quotannis 
(neque  tamen  potius  a  Patribus  Jesuitis  quam  a  quibusvis  aliis 
sacerdotibus)  dicendas  spectaret,  altera  ad  annuum  perpetuum- 
que  25  librarum  anglicarum  ($100.00)  reditum  Patri  Martin, 
S.  J.,  ejusque  successoribus  solvendum.  Ad  Patrem  Martin, 
etiamtum  inter  vivos  in  Gallia  degentem,  scribitur.  Qui  mense 
septembri  (1885)  respondit  se  nihil  de  ejusmodi  legato  recordari. 

Dnus  Quinn,  nomine  Patris  Turgeon  cum  Dno  Dowd  con- 
gressus,  nihil  ab  eo  reportare  potuit  nisi :  prcestitas  fuisse  a  se 
clausulas.  De  particularibus  enarrandis  recusat  :  rationem  a  sc 
fuisse  RR.  ArcJiiepiscopo  Bourget  redditam. 

De  ea,  quae  reddita  diceretur,  ratione  cum  Dnus  Quinn  inqui- 
sivisset,  RR.  Archpus  Bourget  nequaquam  sibi  esse  a  Dno  Dowd 
satisfactum  significavit,  idque  jure  sane  merito.  Namque  Dnus 
Dowd  nihil  nisi  quamdam  epistolam  ad  Praelatum  scripserat, 
in  qua  testamenti  O'Brien  clausulas  affirmabat  a  se  expletas, 
non  parum  sibi  molestiae  addens  a  legatis  in  Hibernia  solven- 
dis  provenisse.  De  cetero  nulla  particularium  loci,  temporis, 
etc.,  enarratio,  nulla  apocha,  nulli  codices,  nihil  juratum,  nihil 
ulla  publica  auctoritate  recognitum,  nulla  cujusvis  generis  ins- 
trumenta  ;   mera  assertio  :  legata  esse  soluta  ;  praeterea  nihil. 

Quae  cum  ita  se  haberent,  Dnus  Quinn  iterum  pro  RR.  Arch- 
po  Bourget  Dnum  Dowd  adiit,  rationem  legitima  debitaque 
forma  confectam  obtenturus.  A  quo  nihil  nisi  praecisissimum 
abnutivum  nactus,  priusquam  RR.  Archpum  invisere  potuisset, 
sanctissimi  illustrissimique  Praelati  ipse  cum  tota  ecclesia  patria- 
que  Canadensi  mortem  deploravit. 

Porro  mense  januario  1887,  idem  Dnus  Quinn,  nomine  Pa- 
trum  Jesuitarum,  RR.  DD.  Ed.  Fabre,  RR.  DD.  Bourget  in  sede 
Marianopolitana  successorem,  rogavit  ut  Dnum  Dowd  auctori- 
tate episcopali  adigeret  ad  rationem  de  testamento  O'Brien, 
eamque  legitima    forma,   reddendam.      Exin    ortum   inter   RR. 


Archpum,  Dnum  Dowd,  et  Dnum  Quinn  seu  epistolarum  seu 
vivae  vocis  commercium  :  praesertim  vero,  die  20  mensis  aprilis, 
Rdus  Pater  H.  Hudon,  Canadensis  Jesuitarum  Missionis  Supe- 
rior, epistola  RR.  Archpi  certior  factus  est:  ipsum  RR.  Archpum, 
Dnum  Dowd  et  Dnum  Larue,  Sancti  Sulpitii  procuratorem, 
cum  biduo  ante  convenissent,  negotiumque  O'Brien  attente 
examinassent,  "in  hanc  devenisse  convictionem :  reditum  qui 
Patri  Martin,  ejusque  successoribus  a  Dno  O'Brien  testamento 
relictus  esset,  fuisse,  paulo  post  testatoris  obitum,  per  Dnum 
Adulphum   Pinsonnault,  PP.  Jesuitis   solutum." 

Quam  convictionem,  extra-judicialiter  enatam,  Patres  Jesuits 
cum  suam  facere  non    possent,   negotium   urgere    perrexerunt. 
Quo  intellecto,  RR.  Archpus,  litteris  die  5  junii  1887  ad  Dnum 
Quinn  datis,  auctor  fuit  ut;m-4brjx-&a-ftO4iic-0  contra  Dnum  Dowd  WUttccLwMw+< 
procederetur^primuiijffcaram   Dno  Colin,  Canadensis  Sulpitia-  ^JxJtaW^,   jCw 
norum  communitatis  Superiore  ;  turn,  si  sententia  non  placuisset,  <U^  QjyvuriAjLOf 
coram  officialitate  dicecesis  Marianopolitanae ;  denique,  si  iterum  " 
videretur,  coram  tribunali  romano  ;  suadebat  tamen  Praelatus  ut 
ante  omnia  orificialis,  ut  aiunt,  epistola  ad  Dnum   Dowd   mitte- 
retur.    Quod  factum  litteris  die  7  junii  datis,  quibus  Dnus  Quinn 
Dnum   Dowd    monebat :  adversus  eum,   ni   in  diebus  proximis 
decern  legatum  solvisset,  processum  iri.     Decern  dies  elabuntur  : 
nulla    Dnf    Dowd    responsio.     Quapropter   Dnus   Quinn   Dnum 
Colin    adit,   rogatque    ut    rem    investigare   velit.     Qui    praecise 
abnuit :    se  potins  Romam  perrecturum ;  sibi   cum    Dno  Quinn 
nihil.;  se,  si  Archpus  in  hanc  rem  sibi  scripsisset,   responsurum 
nolle  se  negotium  attingcrc.     Quae  omnia  litteris  die  20  junii  datis 
Dnus  Quinn  RR.  Archpo  enarrat. 

Porro  die  8  mensis  novembris  1887  RR.  Archpus  ad  novum 
Canadensis  Jesuitarum  Missionis  Superiorem,  Rdum  Patrem  P. 
Hamel,  transmisit  juratam  quamdam  Dni  Dowd  de  re  O'Brien 
professionem,  quam  professionem  litteris  simul  datis  docebat 
apud  se  pluribus  jam  hebdomadis  fuisse,  pridie  vero  denique 
se  a  Dno  Dowd  intellexisse  nondum  ad  Patres  Jesuitas  ex- 
peditam. 

Nos  quidem  post  earn  professionem  nihil  novimus  a  Dno 
Dowd  in  hanc  rem  profectum. 


II 

De   quibus    conveniat,    de    quibus    disceptetur. 

Cum  Dnus  O'Brien,  clausula  testamenti  I2a,  400  missas  quot- 
annis  in  perpetuum  dictas  voluerit,  qui  tamen  dicturi  essent 
nequaquam  significans,  nee  uno  verbo  Patres  Jesuitas  eo  loco 
memorans,  clausula  autem  3a,  legatum  Patri  Martin  ej  usque 
sucessoribus  reliquerit, 

1.  inter  omnes  convenit  illam,  ut  vocant,  fundationem  mis- 
sarum  esse  ab  executoribus  testamenti  Patribus  Jesuitis  oblatam 
ab  hisque  acceptam  :  nam  constat  anno  1849  Collegio  S.J. 
Marianopolitano  traditam  esse,  sane  ab  executoribus  testamenti 
O'Brien,  summam  librarum  anglicarum  £  333,  6s.  3^.,  quae 
summa  cum,  fenori  6  data,  annuum  reditum  productura  esset 
20  librarum  ($80.00),  Patres  Jesuitas,  pro  turn  vigente  missarum 
stipendio,  se  ad  400  missas  quotannis  ad  intentionem  Dni 
O'Brien  dicendas  obstringerent. 

Jam  vero  Collegii  Sanctae  Mariae  tabula?  accepti  et  expensi 
testantur  ab  anno  1849  Patres  Jesuitas  fideliter  obligatione 
suscepta  functos  esse. 

2.  Inter  PP.  Jesuitas  et  Dnum  Dowd  convenit :  annuum  per- 
petuumque  reditum  25  librarum  anglicarum  ($100.06)  fuisse, 
mense  februario  anni  1849,  a  Dno  Barth.  O'Brien  legatum  Patri 
Martin,  Marianopolitamne  Jesuitarum  communitatis  Superiori, 
ejusquein  eodem  officio  successoribus,  cujus  legati  solvendi  onus 
incumberet  legatariis  Dni  O'Brien  universalibus  testamentariis-. 
que  executoribus,  RR.  DD.  Ignatio  Bourget,  episcopo  Mariano- 
politano, Rdo  Dno  Adulpho  Pinsonnault,  S.  Sulpitii  presbytero, 
Seminarii  S.  S.  procuratori,  Rdo  Patritio  Dowd,  S.  S.  presby- 
tero, eleemosynario  pro  pauperibus  catholicis  Hibernis  civitatis 
Marianopolitanae,  horumque  trium  in  officiis  respectivis  succes- 
soribus. 

3.  Jam  de  hoc  legato  disceptatio  est.  Etenim  PP.  Jesuits 
qui,  anno  1885,  primum  e  RR.  DD.  Bourget  mirabundi  accepe- 
rint  legatum  quoddam  esse  Patri  Martin,  ej  usque  successoribus, 
olim  anno    1849  relictum,   quique  aut  in   tabulis   inde  ab  anno 


5 

1849  exploratis,  aut  in  P.  Martin,  anno  1885  adhuc  vivi,  aut  in 
ullius  paulo  antiquioris  de  hac  Missione  Canadensi  Patris  me- 
moria  nullum  intelligant  soluti  ejusmodi  legati  superesse  vesti- 
gium, igitur  Patres  Jesuitae  id  agunt  ut  Dnus  Dowd,  utpote  unus 
jam  testamenti  O'Brien  executor,  aut  apocham  (refu,  quittance) 
producat,  aut  alio,  si  quis  legitimus  sit,  modo  solutum  legatum 
evincat,  aut  solvat.  Dnus  Dowd  autem  et,  id  quod  constat, 
legatum  non  annuis  pecuniis  solutum  agnoscit,  et,  capitalisation 
esse,  ut  aiunt,  cum  velit,  semelque  pro  semper  solutum,  apo- 
cham tamen  produci  non  posse  fatetur,  et  solvere  renuit;  factam 
esse  solutionem  quantum  satis  est  autumat  effici  ilia  quam 
jam  exscribimus  jurata  professione. 


Ill 
Jurata   de   legato  jam    soluto    Dni  Dowd  professio. 

A  Statement  relative  to  the  payme?tt  of  certain  monies  to  the  Revd. 
Pere  Martin,  Sitperior  of  the  Jesuits  in  Montreal,  and  to 
his  successors  in  office,  addressed  to  the  executors  of  the  late 
Bartholomew  O'Brien.  This  made  under  the  sanction  of  an 
oath. 

The  will  of  the  late  Bartholomew  O'Brien  was  executed  on  the  26th 
of  February  1849— over  thirty  eight  years  past.  The  will  named  three 
executors  :  Ig.  Bourget,  Bishop  of  Montreal  at  the  time,  the  Rev.  Mr. 
Pinsonneault,  then  Vice-procurator  of  the  Seminary  of  St.  Sulpice,  and 
Rev.  P.  Dowd,  priest  of  the  Seminary,  and  almoner  of  the  Irish  poor. 
On  their  death  they  were  to  be  replaced  by  their  successors  in  office. 
On  the  death  of  Ig.  Bourget,  Bishop  of  Montreal,  and  of  Monseigneur 
Pinsonneault,  ex-Bishop  of  London,  Ontario,  they  were  replaced  by 
the  Archbishop  of  Montreal,  Edward  Charles  Fabre,  and  by  Father 
Larue,  Procurator  of  the  Seminary.  His  Grace,  the  Archbishop  of 
Montreal,  accepted  office  on  the  second  day  of  April,  and  Father 
Larue,  on  the  thirty-first  of  March  of  the  present  year,  1887. 


The  will  made  a  bequest  in  favor  of  Pere  Martin,  confessor  of  the 
deceased,  and  Superior  of  the  Jesuits  in  Montreal.  The  amount  of 
the  bequest  was  twenty-five  pounds  cy  a  year,  which  sum  should  be 
enjoyed  also  by  his  successors  in  office.  It  is  now,  for  the  first  time, 
pretended  that  this  bequest  was  never  paid.  This  pretention  rests  on 
the  ground  that  there  is  no  record  of  such  payment  in  the  books  of  the 
community.  This  reason  is  at  best  purely  negative,  and  can  be  ex- 
plained by  supposing  an  accidental  omission,  a  thing  always  possible  ; 
or  by  supposing,  what  is  more  likely,  that  the  bequest  being  entirely 
personal,  it  was  thought  not  desirable  to  have  it  appear  in  the  accounts 
of  the  community. 

That  this  bequest  was  paid  is  certain,  and  cannot  now  be  called  into 
doubt  from  the  following  facts.  The  surviving  executor,  the  Rev.  P. 
Dowd,  has  a  distinct  recollection  that  soon  after  the  death  of  the 
testator,  B.  O'Brien,  in  a  meeting  of  the  executors,  Monseigneur 
Bourget,  Bishop  of  Montreal,  proposed  to  hand  over  the  whole  suc- 
cession to  the  Jesuit  Fathers,  on  the  sole  condition  that  they  would 
see  to  the  carrying  out  of  the  provisions  of  the  will.  The  surviving 
executor  opposed  this  proposal  on  the  ground  that  it  was  against  the 
letter  and  spirit  of  the  will,  and  consequently  against  the  intentions  of 
the  testator.  As  the  Rev.  Mr.  Pinsonnault  voted  with  the  Bishop  of 
Montreal,  the  surviving  executor  was  left  in  minority /and  the  proposal 
was  adopted. 

The  surviving  executor  at  once  resigned,  as  the  measure  was  en- 
tirely against  his  conscience.  The  day  after  this  meeting,  the  Rev. 
Mr.  Pinsonnault  brought  a  message  from  the  Bishop  of  Montreal, 
Monseigneur  Bourget,  to  the  surviving  executor  (Rev.  P.  Dowd), 
asking  him  to  withdraw  his  resignation,  and  that  there  would  be  no 
further  question  of  the  transfer  of  the  succession  to  the  Jesuits.  On 
that  condition  the  surviving  executor  consented  to  resume  his  office. 

A  few  days  later  a  Jesuit  Father,  Pere  Dumerle,  said  to  him  (the 
surviving  executor):  Our  Fathers  are  displeased  with  you.  He  asked 
why?  The  Pere  Dumerle  replied:  Because  you  opposed  the  transfer 
of  the  O'Brien  succession  to  the  community.  This  simple  incident 
proves  clearly  that  the  project  of  the  transfer  of  the  succession,  and 
the  nature  of  that  succession,  were  well  known  to,  and  earnestly 
desired  by,  the  community  of  the  Jesuits  in  general. 

Soon  after,  at  meeting  of  the  executors,  the  Rev.  P.  Dowd  pro- 
posed to  give  a  partial  relief  to  the  Jesuit  Fathers  by  transferring 
to  them  two  bequests  of  the  will,  capitalized  at  6  per  cent  :  one  of 
twenty    pounds    cy   a   year    for    masses ;    the    other,    of  twenty-five 


pounds  cy  a  year,  a  personal  gift  to  Pere  Martin,  Superior,  and  to  his 
successors.  As  this  proposal  accorded  with  the  provisions  of  the  will, 
it  was  adopted  at  once  by  all.  The  Rev.  Mr.  Pinsonnault  was 
requested  to    communicate    the    proposal   of  the    executors    to    Pere 

^/Martin,  and  to  conclude  the  whole  business.  Soon  after,  the  Rev.  Mr. 
Pinsonnault  reported  to  the  executors  that  he  encountered  no 
difficulty  in  reference  to  the  proposal,  and  that  the  transaction  was 
finally  concluded  according  to  the  intentions  of  the  executor.  Apart 
from  this  verbal  declaration,  the  Rev.  Mr.  Pinsonnault  left  no  nota- 
rial, or  even  written  record,  in  the  hands  of  the  executors.  In  treating 
with  his  reverend  friends,  the  Jesuit  Fathers,  he  was  guided  only  by 
conscience,  and,  as  now  appears,  a  mis-placed    confidence.     Up    to 

<  this  time,  the  executors  kept  no  record  of  their  proceedings,  and  had 
not  appointed  even  a  secretary.  If  in  this  there  is  blame,  the  blame 
is  common  to  all  alike. 

Besides  the  positive  and  distinct  declaration  of  the  Rev.  Mr.  Pinson- 
nault that  he  paid  the  amount  of  these  two  bequests,  capitalized  at 
6  per  cent,  (the  payment  of  one  is  admitted)  there  is  another  fact 
which  must  convince  the  most  obstinate  and  hostile  minds  that  the 
full  payment  of  these  two  items  was  made.  Here  is  this  fact.  The 
will  and  its  provisions  were  known,  were  in  fact  the  familiar-  talk  of 
the  community,  as  appears  from  the  case  of  Father  Dumerle.  One 
item  was  paid,  as  is  acknowledged  ;  if  the  other  item  was  not  paid  ac- 
cording to  the  agreement  entered  into  with  the  Reverend  Mr.  Pinson- 
nault, why  was  it  never  claimed  ?  why  did  the  Fathers  never  remind 
the  executors  of  their  neglect  ?  On  different  occasions  during  these 
thirty-eight  years  it  is  well  known  that  the  Fathers  were  in  pecuniary 
difficulties,  and  were  under  the  necessity  of  borrowing  money  at  high 
rates  of  interest :  if  the  disputed  item  was  not  paid,  they  knew  there 
was  a  considerable  sum  of  money  belonging  to  themselves,  and 
payable  on  their  demand,  why  did  they  not  demand  it?  Can  it  be 
believed  that,  rather  than  demand  and  use  their  own  money,  they 
preferred  to  add  to  the  debt  of  their  community?  Let  us  say  the  truth: 
the  Jesuit  Fathers  knew  that  these  two  bequests  had  been  paid; 
therefore  during  thirty-eight  years  they  abstained  from  demanding  a 
second  payment.  To  suppose  the  contrary  would  be  to  do  the 
Fathers  the  great  injury  and  injustice  of  believing  them  to  be  simple 
and  improvident  in  the  conduct  of  their  business.  This  question  of 
the  payment  of  the  two  items  was  entered,  closed,  before  the  Bishop 
of  Montreal  and  the  Rev.  Mr  Pinsonnault  namen  the  surviving 
executor,  the  Rev.   P.   Dowd,  their  legal  attorney,  and    left  the  man- 
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agement  of  the  O'Brien  succession  altogether  in  his  hands.  Since 
then  no  embarrassement  has  occurred,  and  the  succession  is  now  in 
a  condition  to  be  finally  wound  up. 

P.  DOWD,  Priest. 

Sworn  before  me  at  the  city 
of  Montreal.  Canada,  this  2jth 
of  August,  i88y. 

A.  Labadie,  Commissioner, 
Superior  Court,  District  of 
Montreal, 

(L.  S.) 

Vraie  copie. 

►J<  EDOUARD  CHS,  Arch,  de  Montreal. 


IV 

In  juratam  Dni  Dowd  professionem,  argumentationemque 
ea  contentam,  contradictoria  argumentatio. 

Professione  jurata  Dnus  Dowd  quinque  omnino,  si  summam 
complectaris,  sententias  explicat. 

§•• 

Quarum  prima  haec  est :  Patrum  Jesuitarum  de  legato  non 
soluto  prcetentionem,  quam  vocat,  eo  solo  inniti  quod  nullum  in 
Marianopolitanae  communitatis  codicibus  (nempe  accepti)  ap- 
pareat  solutionis  monumentum  ;  hujusmodi  autem  rationem  ad 
summum  negativam  esse. 

Ad  quae  respondemus  a):  proetentionem  Patrum  Jesuitarum 
in  eo  quoque  inniti  quod  nullam,  ne  in  ipsorum  quidem  tes- 
tamenti  executorum  tabulis  (nempe  expensi)  reperire  est  soluti 
legati  commemorationem_  /Kc<_    ju^  cVKx^^txtr^a   ujPLuis«f 


Respondemus  b) :  rationibus  positivis  ei  denique  opus  esse 
cui  onus  incumbat  p  rob  audi ;  ab  hujusmodi  autem  onere  et 
Patres  Jesuitas  liberos  esse,  et  eidem  Dnum  Dowd  subjacere, 
posthac  sumus  effecturi. 

§2- 

Non  memoratse  in  codicibus  Patrum  Jesuitarum  solutionis 
legati  Dnus  Dowd  sufficientem  addit  in  accidentali  omissione, 
quae  utique  semper  sit  possibilis,  reperiri  posse  rationem. 

At  vero  a)  qui  fit  ut  neque  testamenti  executores  ullum  pro- 
ducere  documentum  possint  in  quo  legati  solutio  referatur  ? 
An  ii  etiam  illud  quod  ut  Patribus  Jesuitis  solutum  memorare 
debebant,  fortuito  omisisse  dicentur  ? 

Deinde  b),  quod  possibilis  semper  sit  accidentalis  omissio, 
illud  sane  quidem  verum  est,  neque  tamen  eo  non  recta  spectat 
ut  nullum  e  codicibus  tabulisve  promi  unquam  possit  argumen- 
tum.  Quid  enim  ?  numquid  semper  dici  non  poterit  per  acci- 
dens  factum  esse  ut  nomen  pro  nomine,  annus  pro  anno, 
summa  pro  summa,  v.  g.  ioo  pro  10,  poneretur,  essentialia 
adjuncta  praetermitterentur,  etc,  ? 

§3- 

Altero  Dnus  Dowd,  eoque,  ut  ipse  arbitratur,  veri  similiore 
modo  solutionem  tabulis  non  insertam  explicat :  videlicet  prop- 
terea  non  esse  memoratam,  quod,  cum  legatum  prorsus  foret 
Patri  Martin  personate,  magis  placuerit  ut  nulla  ejus  mentio  in 
communitatis  codicibus  exstaret. 

Jam  age  a),  ergo  aut  Dnus  O'Brien  Patrem  Martin  immorta- 
lem  reputaverit,  cui  personaliter  legatum  ascr iber et  perpetuum, 
aut  b)  Patris  Martin  personalitatem  iis  rebus  annumeraverit 
quae  communicari  et  transmitti  possint,  cum  non  uni  Patri 
Martin  ascriberet,  verum  etiam  ejus  in  officio  successoribus. 
(Clausula  ja:  "I  give  and  bequeath  to  the  Reverend  Father  Felix 
Martin,  Superior  of  the  religious  Order  of  Jesuits,  living  and  establish- 
ed in  this  city,  and  to  his  successor  or  successors  in  office,  a  yearly 
sum    of  twenty-five  pounds,  currency,  to  be  paid  to  him  or  to  these 
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annually  and  in  perpetuity,  out  of  the  revenue  and  interest  of  my 
estate,  and  to  be  by  him  or  them  employed  to  the  wants  of  the 
destitute  members  of  his  or  their  Order,  travelling  in  Canada  for  the 
propagation  of  the  Faith"). 

c)  Nee  vero  religiosus  Patris  Martin  character  ullum  Dno 
Dowd  facessisse  videtur  negotium,  ne  is  legatum  sibi  personale, 
de  suis  nemine  aut  consulto  aut  monito,  acceptaret  ? 

§4- 

Praecipuum  autem  ex  eo  Dnus  Dowd  elicit  argumentum  quod 
incredibile  sit  Patres  Jesuitas,  si  I.  legatum  sibi  relictum  nove- 
rint,  quod  2.  nunquam  sit  solutum,  non  ante  38  annos  recla- 
masse.  Jam  vero  et  Patres  Jesuitae  relictum  sibi  legatum  no- 
verant,  nee  ante  38  annos  reclamaverunt :  ergo  legatum  ante 
fuerat  solutum. 

Resp.  Incredibile  sit  Patres  Jesuitas  non  ante  3g  annos 
legatum  non  solutum  reclamavisse,  quod  sibi  relictum  pro  com- 
perto  et  explorato  habuissent :  esto.  .  .  ;  legatum  quod  sibi  relic- 
tum aut  nullo  aut  non  nisi  dubio  modo  novissent :  negamus.  Si 
enim  Patres  Jesuitae  mere  suspicabantur,  sive  merus  ad  eos 
rumor  pervenerat :  relictum  sibi  esse  a  Dno  O'Brien  aliquod 
legatum,  propterea  proclive  erat,  quin  etiam  decebat,  nihil  ut 
tamen  reclamarent,  quod  unum  saltern  inter  executores  testa- 
mentarios,  RR.  DD.  Ig.  Bourget,  noverant  turn  sibi  amicissi- 
mum,  turn,  vi  cap.  VII  sess.  XXII  Cone.  Tridentini,  strictissimo 
officio  ad  id  astrictum  ut  exactam  procuraret  testamenti 
executionem. 

At  enim,  subsumit  Dnus  Dowd,  Patres  Jesuitae  naturam  suc- 
cessions, testamentique  clausulas  probe  indubieque  noverant, 
neque  solum  hie  aut  ille  Pater,  sed  Patrum  Jesuitarum  univer- 
sim  communitas  de  iis  clausulis  familiariter  inter  se  confabu- 
labantur,  et  eas,  ut  quae  sibi  faverent,  enixe  cupiebant  impleri 
(.  .  .  .the  project  of  transfer  of  the  succession  and  the  nature  of 
that  succession  were  well  known  to,  and   earnestly  desired   by, 

the  community  of  the  Jesuits  in  general The  will  and  its 

provisions  were  known,  were  in  fact  the  familiar  talk  of  the 
community.  .  .  .) 


Quod  assertum  Dnus  Dowd  ex  facto  cujusdam  Patris  Du- 
merle,  S.  J.,  autumat  clare  evinci.  (This  simple  incident  proves 
clearly  that ...  As  appears  from  the  case  of  F.  Dumerle.)  Vide- 
licet narrat  Dnus  Dowd,  cum  duo  alii  testamenti  executores, 
RR.  DD.  Bourget  et  Dnus  Pinsonnault,  in  id  convenissent  ut 
tota  Dni  O'Brien  successio  in  Patres  Jesuitas  transferretur,  ea 
lege  ut  isti  Patres  testamenti  executionem  in  se  susciperent,  se 
unum,  idque  felici  successu,  obstitisse.  Jam,  addit  ipse,  "paucis 
post  diebus  Pater  Dumerle,  S.  J.,  tertio  executori  (Dno  Dowd) 
dixit :  Patres  nostros  tibi  offensos  habes. —  Quamobrem  ? — Quod 
obstitisti  ne  successio  O'Brien  in  nostram  communitatcm  transfer- 
retur"  Atqui  ex  hac  narratione  assertum  Dni  Dowd  nullam 
prorsus  accipit  confirmationem.  Ea  enim  quid  efficitur?  Id 
unum  :  Patres  Jesuits  noverant  succcssionis  trans lationem  esse 
a  Dno  Dozud  impeditam.  Quodnam  est  Dni  Dowd  assertum  ? 
Illud  :  Patres  Jesuits  noverant  testamento  Dni  O'Brien  legatnm 
aliquod  sibi  ascriptum.  Hsc  autem  :  testamenti  executionem 
non  esse,  auctore  Dno  Dowd,  in  Patres  Jesuitas  translatam 
testamento  legatum  aliquod  Patribus  Jesuitis  ascribi, — num- 
quid  aut  unum  sunt  et  idem,  aut  alterum  cum  altero  ullo  ne- 
cessario  nexu  devinctum  ? 

Quin  imo  narratione  assertum  infirmari  dicimus.  Etenim 
Patres  Jesuits  propterea  Dno  Dowd  ofTensi  exhibentur  quod 
successionis  translatio  ab  eo  esset  impedita.  Jam  vero  ofTensi 
Patrum  Jesuitarum  animi  clariorem  attuleris  rationem,  si  ii  Pa- 
tres legatum  ignorasse  ponantur  quam  si  cognovisse.  Nam  si 
illud,  testamenti  executionem  amittentes,  omnia  sibi  amittere 
viderentur  ;  si  hoc,  sibi  utcumque  scirent  legatum  superesse  : 
facilius  autem  ille  ofTenditur  cui  omnia  depereunt  quam  cui 
nonnihil.  Quocirca  Dni  Dowd  assertum  :  Patres  Jesuitas  lega- 
tum sibi  testamento  ascriptum  pro  comperto  et explorato  habuisse, 
nedum  narratione  confirmetur,  potius  infirmatur. 

Quaeras,  ad  factum  quod  attinet,  utrum  Patres  Jesuits  legati 
O'Brien  prorsus  ignari  mansisse  dicendi  sint,  an  saltern  aliquid 
ejusmodi  suspicati  ?  Alterum  potius  crediderim.  Unus  enim 
est  ex  Patribus  Patri  Martin  aequalibus  qui  eum  Pat  rem  in 
hunc  fere  loqui  modum  meminisse  sibi  videatur:  "Equidem  ali- 


quid  putaveram  nobis  a  Duo  O'Brien  relictum.  Etsi  autem 
nihil  adhuc  ad  nos  pervenit,  nihil  dicam,  nihil  agam,  rem  totam 
RR.  DD.  Ig.  Bourget,  nobis  amicissimo,  relinquens.  "— Porro 
Pater  Martin  se  postea  existimaverit,  legatum  aliquod  testa- 
mento  Jesuitis  ascribi  ita  credentem,  errasse,  — sive  etiam,  turn 
cum  missarum  fundatio  ei  oblata  est,  in  hanc  opinionem  de- 
venerit :  Dnum  O'Brien  de  Patribus  Jesuitis  quidem  in  testa- 
mento  meminisse,  verum  ad  id  solum  ut  missarum  fundatio 
Collegio  Marianopolitano  offerretur,— aut  demum  opinatus  erit, 
id  quod  alius  ex  Patribus  Patri  Martin  aequalibus  dictum  sibi 
recordari  videtur,  testamentum,  cum  aliquid  eo  Jesuitis  primitus 
ascriptum  esset,  postea  tamen  per  hostiles,  ut  aiunt,  influxus 
esse  immutatum. 

§5. 

Restat  ut  de  eo  loco  agamus  ubi  a  Dno  Dowd  Dnus  Pinson- 
nault  narrans  exhibetur  duplicem  esse  Patribus  Jesuitis  a  se 
solutam  summam  :  alteram,  pro  missarum  fundatione  ;  pro  le- 
gato quo  de  nunc  agitur,  alteram. — Nos  quid  ad  haec  ? 

lo  quidem  rem  minime  veri  similem  autumamus  ut  Dnus 
Pinsonnault,  qui  amplissimae  communitatis,  seminarii  Sti  Sul- 
pitii,  vice-procuratorem  tunc  ageret,  futurus  episcopus,  tarn 
fuerit  in  magni  momenti  negotiis  expediendis  novitius,  eaque 
quasi  quadam  sentimentalitate  laboraverit,  ut  conscientiae  atque 
fiducial  partem  putaret  ex  eo  cui  debitum  solvatur  apocham 
non  requirere  (.  .  .  .  the  Rev.  Mr.  Pinsonnault  left  no  notarial, 
or  even  written,  record He  was  guided  only  by  con- 
science, and,  as  now  appears,  a  misplaced  confidence),  neque 
unquam  aut  ei,  aut  RR.  DD.  Ig.  Bourget,  aut  ipsi  Dno  Dowd 
in  mentem  venerit  ex  omissa  apocha  nee  paucas  nee  leves  oriri 
oportere  aut  saltern  posse  difficultates,  qua?  nullo  negotio,  apo- 
cha juxta  morem  confecta,  praeveniri  possent. 

2°  Deinde  vero  scire  minutatim  velim  quae  ipsa  fuerint  Dni 
Pinsonnault  verba.  Altero  quidam  loco  utrumque  legatum  a  se 
solutum  esse  Dnus  Pinsonnault  positive  atque  distincte  asseve- 
rans  exhibetur,  in  sententia  tamen   accessoria,  quasi   in  obliquo, 


*3 

et  per  modum  interpretationis  exhibetur.  (Besides  the  positive 
and  distinct  declaration  of  the  Rev.  Mr.  Pinsonnault  that 
he  paid  the  amount  of  the  two  bequests,  capitalised  at  6 
per  cent,  there  is  another  fact.  .  .).  At  priore  loco,  ubi  in  recto 
et  quasi  ex  professo  ipsa  Dni  Pinsonnault  verba  referuntur,  haec* 
fuisse  narrantur  :  "Nulla,  quod  attinet  ad  rationem  a  testamenti 
executoribus  propositam,  mihi  objecta  est  difficultas,  negotium- 
que  ad  eorum  mentem  tandem  conclusum  est."  Jam  vero  Dno 
Pinsonnault  crediderim,  haec  verba  proferenti,  solam  in  mente 
fuisse  missarum  illam  fundationem,  non  legatum  Patri  Martin 
ascriptum.  Ad  quod  credendum  eo  adducor  quod  Dnus  Pin- 
sonnault de  re  loquebatur  quae  difficultatem  aliquam  excire 
posset,  et  de  qua  ambigi  posset  num  tandem  aliquando 
ad  mentem  executorum  finiretur.  (The  Rev.  Mr.  Pinson- 
nault reported  to  the  executors  that  he  encountered  no  difficulty 
in  reference  to  the  proposal,  and  that  the  transaction  was 
finally  concluded  according  to  the  intentions  of  the  executors.)  A 
gratuito  autem  legato  Patribus  Jesuitis  ofTerendo  quamnam 
poterat  Dnus  Pinsonnault  anticipare  difficultatem  ?  Nullam 
sane ;  bene  vero  subdubitare  potuerat  num  Patres  Jesui- 
ts missarum  fundationem  acceptaturi  essent,  quae  partim 
onus  esset,  in  summa  vero  adeo  non  eximium  beneficium  ut 
eamdem  Marianopolitani  Jesuitae  tandem  aliquando,  id  quod 
Collegii  Stae  Mariae  codices  testantur,  ad  Italiae  sodales  trans- 
ferre  e  re  sua  arbitrati  sint. 

De  hac  igitur  una  missarum  fundatione  equidem  existima- 
verim  Dnum  Pinsonnault  cum  Patre  Martin  egisse,  deque  hac 
sola  ad  coexecutores  retulisse,  inde  vero  postea  natum  esse  ut 
Dnus  Pinsonnault  et  Dnus  Dovvd  ambo  clausulam  3am  e  mente 
dimitterent :  Dnus  quidem  Dowd,  ut  quam  intellexisset  jam  a 
Dno  Pinsonnault  expletam  ;  Dnus  autem  Pinsonnault,  ut  quam 
intelligeret  a  Dno  Dowd  aliquo  futuro  tempore  explendam. 

3°  Quodsi  a  Dno  Dowd  Dnus  Pinsonnault  ut  conceptis  verbis 
coexecutoribus  referens  exhibetur  duplicem  summam,  alteram 
pro  missis,  pro  legato  alteram,  a  se  Patribus  Jesuitis  solutam 
esse,  multas  saepe  advertimus  gravesque  contingere  memoriae 
fallacias,  ubi  praesertim  de  re  agatur  quae  ad  propria    vel  com- 


moda  vel  studia,  etc.,  spectet.  Quam  physiologico-psycholo- 
gicam  doctrinam,  ne  forte  quis  arbitretur  a  nobis  hoc  loco 
pro  causae  opportunitate  conflari,  a  psychologo  in  primis  noto, 
W.  B.  Carpenter  (Principles  of  Mental  Physiology,  no.  365.) 
depromimus  in  nunc  modum  propositam  : 

Though  we  are  accustomed  to  speak  of  Memory  as  if  it  consisted 
in  an  exact  reproduction  of  past  states  of  Consciousness,  yet  experi- 
ence is  continually  showing  us  that  this  reproduction  is  very  often 
inexact,  through  the  modification  which  the  "trace"  has  undergone  in 
the  interval.  Sometimes  the  trace  has  been  partially  obliterated  ;  and 
what  remains  may  serve  to  give  a  very  erroneous  (because  imperfect) 
view  of  the  occurrence.  And  where  it  is  one  in  which  our  own  feel- 
ings are  interested,  we  are  extremely  apt  to  lose  sight  of  what  goes 
against  them,  so  that  the  representation  given  by  Memory  is  altogether 
onesided.  This  is  continually  demonstrated  by  the  entire  dissimilarity 
of  the  accounts  of  the  same  occurrence  or  conversation,  which  shall  be 
given  by  two  or  more  parties  concerned  in  it,  even  when  the  matter  is 
fresh  in  their  minds,  and  they  are  honestly  desirous  of  telling  the  truth. 
And  this  diversity  will  usually  become  still  more  pronounced  with  the 
lapse  of  time  :  the  trace  becoming  gradually  but  unconsciously  modi- 
fied by  the  habitual  course  of  thought  and  feeling :  so  that  when  it  is 
so  acted  on  after  a  lengthened  interval  as  to  bring  up  reminiscence  of 
the  original  occurrence,  that  reminiscence  really  represents,  not  the 
actual  occurrence,  but  the  modified  trace  of  it.  And  this  is  the  source 
of  an  enormous  number  of  "fallacies  of  testimony." 

Ex  his  apparet  nequaquam  a  nobis  Dnum  Dowd,  quanquam 
hostili  in  Societatem  Jesu  animo  notum,  perinde  redargui  ac  si 
illud  debitum  Patribus  S.  J.  solvere  renuat  quod  sciat  non  esse 
solutum.  Nempe  ejus  probitatem  fidemque  non  appetimus  : 
hanc  autem  sacerdotalis  gradus  reverentiam  utinam  Dnus  Dowd 
in  Patribus  Jesuitis  servasset,  quos  cum  nefas  judicet  simplici- 
tatis  improvidentiaeque  in  negotiis  temporalibus  arguere,  fas 
interim  existimat  illud  vindicantes  facere  quod  jam  sibi  solu- 
tum sciant.  (Let  us  say  the  truth  :  the  Jesuit  Fathers  knew 
that  these  two  bequests  had  been  paid :  therefore  during  thirty- 
years  they  abstained  from  demanding  a  second  payment.  To 
suppose  the  contrary  would  be  to  do  the  Fathers  the  great  in- 
jury and  injustice  of  believing  them  to  be  simple  and  improvi- 
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dent  in  the  conduct  of  their  business).  Ad  quod  equidem  res- 
ponsionem  omnium  optimam  arbitramur  nullam  esse  respon- 
sionem. 

Quod  autem  Dnus  Dowd  Patres  S.J.  proditae  fiducise  insimu- 
lat,  id  illo  paralogismo  laborat  qui  a  dialecticis  petitio  pr.incipii 
nuncupatur.  Dnus  enim  Pinsonnault  si,  id  de  quo  denique 
quaeritur,  legatum  non  solvit,  jam  neque  hac  in  causa  opportu- 
nitatem  habuit  a  Patribus  S.J.  apocham  aut  requirendi  aut  non 
requirendi  :  ergo  nee  iisdem  ea  qua  Dnus  Dowd  vult  ratione 
fidendi  :  ergo  etiam  Patres  S.  J.  opportunitate  caruerunt  hac  in 
re  Dni  Pinsonnault  fiducia  abutendi. 

Ceteroquin    vehementer     dubium    nobis    est    an    ipse    Dnus 

Dowd,  propria  debita  propriis  amicis  solvens,  apocham  nonnun- 

quam   requirat  ;   quibus   amicis  si   ille   fidat,  quid  est  quod,  ita 

sentiens  ut  sentit,  apocham  postulet  ?  si  non  fidat,  quo  demum 

pacto  in  amicis  habeat? 

V 
Onus   probandi   Dno    Dowd   incumbere. 

Cum  de  olim  debito  legato  constet,  utrum  Patribus  Jesuitis 
onus  incumbat  probandi  non  esse  solutum,  an  Dno  Dowd  pro- 
bandi esse  solutum,  quis  cordatus  haerere  possit  ? 

Nam  io  quidem  fac  jus  naturale  consulas.  Si  creditori  non 
modo  se  credidissc  evincendum  esset,  verum  etiam  debitorent 
nunquam  reddidisse,  quoniam  facillime  improbi  reperiuntur 
qui  se  solvisse,  cum  non  solverint,  asseverent,  haec  autem  pro- 
positi negativa  :  debitum  nunquam  solutum  est,  nonnisi  infinita 
fere  arte  atque  argumentatione  confirmari  posset,  profecto 
prudentissimus  quisque  creditor  fieri  renueret:  fere  enim  perin- 
de  esset  credere  ac  se  improborum  perversitati  objicere.  Jam. 
semel  constitue  homines  quominus  credant  recusare  :  languet 
commercium  humanum,  negotia  tabescunt,  torpet  industria. 
Quae  consectaria  cum  rei  publico  prosperitati  adversentur, 
juri  naturae  repugnet  necesse  est  quominus  ilia  de  qua  agitur 
creditori  obligatio  imponatur. 

2°  Consonat  jus  civile  Canadense.— Cf.  Code  civile,  art.  1203. 
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30  Consonat  jus  canonicum.  Quam  in  rem  unum  satis 
fuerit  memorasse  canonistarum  principem,  SCHMALZGRUEBER, 
(Judic.  eccles.  lib.  II,  tit.  XIX,  nn.  26-28):  "Quia  actor  plerum- 
que  affirmat,  reus  negat,  regulariter  onus  probandi  incumbit 
actori,  non  vero  reo  neganti.  .  .  .  Dixi  autem  regulariter  onus 
probandi  incumbere  actori ;  nam  plures  sunt  casus  in  quibus 
illud  incumbit  reo.  Et  hinc  quaeritur  quando  onus  probandi 
incumbat  non  actori,  sed  reo  ? — Respondeo :  his  praecipue 
casibus  istud  ex  communi  DD.  sententia  incumbered  i°  Si 
opponat  exceptionem  affirmativam,  h.  e.,  si  excipiendo  aliquid 
asserat,  e.  g.,  si  petitus  solutionem  a  creditore  dicat  se  jam  sol- 
visse ;  tunc  enim  suscipit  in  se  onus  actoris  quoad  oppositas  a 
se  exceptiones.  Ratio  est,  quia  agere  is  videtur  qui  exceptione 
utitur,  et  reus  exceptione  fit  actor.     2°  etc.,  etc." 

VI 

Qua   legitima   via   Dno   Dowd   procedendum   sit 
ad   probandum. 

Resp.  Ex  jure  civili  canadensi,  una  via,  quae  est  apocha 
exhibenda.  Cf.  Code  civil,  art.  1233.  * 

Ex  jure  canonico,  aut  apocha  exhibenda,  aut  quinque  adhi- 
bendis  testibus  idoneis.     Cf.  Schmalz.,  tit.  XX,  no.  68  : 

Quaeritur  1.  quot  requirantur  testes  ad  probandum?  Resp.  ordi- 
narie  ad  probationem  rei  gestae  requiruntur,  et  sufficiunt  duo  contestes 
idonei,  et  omni  exceptione  majores 

Dixi  i.  or  dinar  ie  sufficere  ;  sunt  enim  casus,  in  quibus  SS.  Canones, 
et  Jura  Caesarea  ad  quandam  solemnitatem  requirunt  majorem  nurae- 
rum.  Et  1.  quidem  in  testamento  solemni,  ubi  septem,  et  in  codicillo, 
ac  aliis  voluntatibus  ultimis,  ubi  quinque  desiderantur.  2.  cum  quis 
debitum  in  scriptis  re  latum  sine  scriptis  probare  vult  se  exsolvisse ; 
quia  tunc  adhiberi    debent    quinque    testes  idonei  /.  testium  18. 

Dixi  2.  ordinarie  requiri  duos  testes ;  nam  regulariter  unius  testi- 
monium non  sufficit,  nee  facit  plenam  fidem,  ut  inde  ferri  sententia 
possit,  prout  sumitur  ex  Deut.  19.  v.  15.  Ratio  est,  quia  plerumque 
periculum  subest,  ne  unus  homo  non  satis  sincere  deponat,  vel  non 
satis  vere,  cum  facile  aut  per  errorem  decipi,  aut  ex  malitia  et  sua,  et 
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aliorum  corrumpi  possit.  Hinc  Jura  praeclusura  viam  fraudibus  ab- 
solute statuerunt  uni  testi  non  esse  credendum  :  et  propterea  regula 
apud  J.  C.  tos  est  :  Dictum  unius  dictum  nullius. 

Dixi  3.  quod  debeant  esse  idonei,  et  omui  exceptione  majores,  h.  e. 
tales,  quibus  nee  ratione  personam,  nee  ratione  dicti  quidquam  ad  mi- 
nuendam  fidem  opponi  possit;  nam  si  aliquid  ex  alterutro  capite  op- 
poni  iisdem  possit,  quod  fidem  minuat,  etiam  minuet  probationem. 
nisi  accessu  aliorum  testium,  vel  adminiculorum  defectus  suppleatur. 

Jamvero  nee  Dnus  Dowd  jure  potest,  nee  Dnus  Pinsonnault, 
si  etiamnum  vivens  ilia  affirmaret  quae  ab  eo  affirmata  Dnus 
Dowd  profitetur,  jure  posset  inter  testes  idoneos  omnique  ex- 
ceptione majores  computari :  utrique  enim,  utpote  testamenti 
executori,  in  propria  causa  testandum  esset.  Cf.  Schmalz.,  (tit. 
XX.  no  62) : 

Denique  nemo  est  testis  idoneus  in  causa  propria.  Ratio  est,  quia 
testis  debet  carere  omni  suspicione  .falsitatis:  hac  non  caret  testis  in 
causa  propria ;  nam  quilibet  praesumitur  magis  affectus  esse  erga  suam 
causam,  quam  erga  alienam.  Dicitur  autem  in  causa  propria  testifi- 
cari  ille,  ad  quem  emolumentum,  vel  damnum  ex  causa  pertinet,  ita 
ut,  si  testificetur,  percipiat  commodum,  si  id  non  faciat,  patiatur  dam- 
num. 

VII 

Non  posse  in  hac  causa  juramentum  suppletorium  aut 
cuiquam,  aut  nominatim   Dno  Dowd,  deferri. 

Prions  quidem  asserti  rationem  desumpseris  ex  Schmalz., 
(tit.  XXIV.  nn.  47  et  53). 

Quaeritur  4.  in  quibus  causis  deferri  juramentum  necessarium  possit 
a  judice  ?  Resp.  Juramentum  necessarium  in  supplementum  proba 
tionis  regulariter  a  judice  deferri  potest  in  qua  vis  causa,  quae  specia- 
liter  jure  non  excipitur.  Ratio  est,  quia  juramentum  suppletorium 
est  de  genere  permissorum,  ac  proinde  deferri  potest  in  omnibus 
causis  non  exceptis. 

Jamvero  ut  juramentum  suppletorium  legitime  deferatur, 
septem  requiruntur  conditiones  : 

ia....etc 6a  :  ut  sit  semiplene  probatum,  et  quidem  concludenter, 

atque  ita,  ut  dicta  semiplena  probatio  non  sit  elisa  in  aliquo  per  con- 
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trarias  probationes ;  nam  alias  non  faceret  plenam  probationem,  cum 
ipsum  juramentum  per  se  tantum  faciat  semiplenam. 

Atqui  solutum  esse  legatum  ne  semiplene  quidem  a  Dno 
Dowd  evincitur,  cum  nee  ullum  ab  eo  scriptum,  nee  unus  saltern 
testis  producatur  idoneus,  et  jurata  ejus  professio,  argumenta- 
tioque  ea  contenta,  facile  contradictoria  argumentatione  elida- 
tur.     (Cf.  heic,   IV). 

Posterius  autem  assertum  :  nominatim  Dno  Dowd  juramentum 
suppletorium  ajudice  deferri  non  posse,  ex  eo  constat  quod  a) 
Dnus  Dowd  testaturus  esset  in  propria  causa;  deinde  vero  b),  in- 
ter conditiones  ad  id  requisitas  ut  juramentum  hoc  legitime  a 
judice  parti  deferatur,  ilia  recensetur 

3a :  ut  deferatur  ei,  qui  veram  scientiam  rei  habet  per  sensum  corpo- 
reum ;  quia  sic  jurans  aequiparatur  testi,  qui  si  deponat  tantum  de 
credulitate,  et  non  de  visu,  vel  alio  sensu  corporeo,  regulariter  nihil 
probat.  (ibid,  no  53). 

Jamvero  Dnus  Dowd  non  habet  rei,  h.  e.  soluti  legati,  veram 
scientiam  per  sensum  corporeum,  deponitque  tantum  de  creduli- 
tate: neque  enim  jurat  legatum  esse  solutum,  sed  solummodo 
se  a  Dno  Pinsonnault  solutum  legatum  olim  intellexisse. 

VIII 
Prsescriptionem  a  Dno  Dowd  invocari  non  posse. 

Nam  quidquid  est  de  aliis  conditionibus  ad  praescribendum 
requisitis,  tempus  certe  hac  in  causa  deficit.  Si  enim  (Schmalz., 
tit.  XXVI.  no.  101)  quaeras  quanto  tempore  praescribantur  res 
ecclesiarum  et  monasteriorum, 

Resp. .  .2.  contra  Orclinem,  et  monasteria  S.  Benedicti,  ex  privilegio 
Eugenii  IV,  item  contra  Congregationem  S.  Salvatoris,  ex  privilegio 
Julii  II,  non  prsescribitur  nisi  60  annis ;  contra  monasteria  Ordinis 
Cistertiensis  S.  Bernardi,  nonnisi  annis  100;  quod  ultimum  Ordinibus 
Mendicantibus  a  Leone  X  et  Pio  IV  concessum  est  ratione  subjectionis 
immediate,  qua  Sedi  apostolicae  subjecti,  et  in  protectionem  ejusdem 
recepti  sunt. 

Atqui  Societatem  Jesu  in  Ordinibus  Mendicantibus  recen- 
cendam  esse  neminem  in  rebus  canonicis  non  prorsus  hospitem 
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fugere  oporteret,  cum  et  Societatem  et  singulas  in  ea  personas 
vere  et  non  ficte  mendicantes  esse  solemniter  pronuntiaverit 
Romanus  Pontifex  S.  Pius  V  (Bulla  Dum  indefessce). 

Eamdem  in  rem  audiatur  praeclarus  ille  theologus  atque 
canonista,  Leonardus  Lessius,  e  Societate  Jesu  (De  Justitia  et 
Jure,  lib.  2.  cap.  6.  dubit.  VIII  :    Quantum  temporis )  : 

Notandum  est  primo,  quibusdam  monasteriis  et  collegiis  Regula- 
rium  concessum  esse  ut  res  immobiles  non  possint  contra  ipsos  praes- 
cribi  nisi  annis  6o.  Concessit  hoc  Eugenius  IV,  de  plenitudine  potes- 
tatis,  Ordini  S.  Benedicti,  et  Julius  II,  Congregationi  S.  Salvatoris,  ut 
ex  eorum  privilegiis  manuscriptis  constat.  Idem  concessum  est  Ordi- 
nibus  illis  qui  horum  privilegiis  participant ;  ut  Societati  nostra,  et 
quibusdam  aliis. 

In  quam  privilegiorum  participationem,  de  qua  ultimis  hisce 
verbis  Lessius,  haec  habeto,  e  Montrousier  (Institutum  S.  J., 
p.  2$j)  desumpta  : 

Communicatio  consistit  in  participatione  privilegiorum  quae  Pontifex, 
uni  concedendo,  ad  alios  etiam  vult  extendi.  Porro  Regulares  Men- 
dicantes plenissimam  habent  inter  se  communicationem  privilegiorum; 
imo  participant  privilegiis  aliis  Ordinibus  non  mendicantibus  concessis, 
quod  pluribus  Constitutionibus  fuit  statutum,  ex  quo  Sixtus  IV  primam 
communicationem  indixerit  inter  Fratres  Minores  et  Praedicatores,  "ut 
quos  par  labor,  pariaque  merita,  paria  conjungerent  privilegia  et  favo- 
res."  (Bulla  Regimini). 

Nee  dicas  in  eo  privilegio  agi  de  immobilibus.  Nam  ait 
Lessius  (ibid.) 

Tertio,  nomine  bonorum  immobilium  hie  etiam  intelligi  jura,  et  ac- 
tiones  ad  immobilia  :  item  beneficia,  census,  reditus,  juspatronatus, 
ususfructus,  et  servitutes.  Haec  enim  omnia  fixa  manent,  et  instar  im- 
mobilium fructum  vel  commoditatem  adferunt. 

Cf.  Reiffenstuel  (Jus  can.  lib.  XIII.  deer.  tit.  III.  nn.  10,  u): 

Nomine  immobilium  veniunt  etiam  census  seu  annul  reditus...., ■  uti 
habetur  in  Clem.  Exivi.  §  Cumque...Ab\ :  "Cumque  annui  redditus  inter 
immobilia  censantur  a  jure."  Concordat  textus  notabilis  in  Authent. 
De  non  alienandis,  etc.  §  Vult  enim  ilia,  collat.  2.  ubi  inter  alia  civiles 
annonae  (scilicet,  redditus  a  risco  percipiendi  singulis  annis,  ut  explicat 
Glossa  ibidem)  inter  immobilia  dicuntur  esse  numerandae. 
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Etiamsi  a  Dno  Dowd  contra  Patres  Jesuitas  invocari  posset 
prsescriptio,  rursus  tamen  contra  illam  praescriptionem 
invocari  a  Patribus  Jesuitis  earn  posse  quam  canonistse 
vocant  in  integrum  restitutionem. 

In  memoriar^revoclunus.  ante  annum  1885  nihil  a  Patribus 
Jesuitis  de  legato  quo  de  nunc  agitur  auditum  esse  (Cf.  heic  I,  II). 

Quo  constituto,  videsis  Schmalz.,  (tit.  XXVI.  no  142)  : 

Quaeritur  quando  rescindi  praescriptio  jam  completa  possit  ?  Resp. 
posse  occasione  laesionis,  quam  praescriptione  passi  sunt  ii,  qui  bene- 
ficio  restitutionis  in  integrum  gaudent.  Conceditur  autem  haec  1.  mi- 
noribus  quadriennio  integro  a  die  quo  majores  facti  sunt;  2.  Eccle- 
siis,  et  aliis  pus  locis  i?itegro  quadriennio  numerando  a  die  quo,  re 
intellect  a,  integricm  fuit  restitutionem  peter  e.  Ratio  est,  quia  Ecclesiae 
sunt  instar  minoris  et  pupilli,  cum,  sicut  hi,  ita  etiam  ipsae  per  alios 
debeant  agere. 

Cf.  ReifTenstuel  (lib.  I.  decret.  tit.  XLI  :  de  in  integrum  restitu- 
tione,   no.  35)  : 

Altera  pars  conclusions,  seu  quod  beneficium  restitutionis  in  inte- 
grum competat  quibusdam  locis  piis,  puta  collegiis  clericorum,  claus- 
tris  religiosorum,  hospitalibus  episcopi  auctoritate  fundatis,  quin  et 
confraternitatibus  et  congregationibus,  ad  pietatem  religionisque 
augmentum  institutis,  est  communis. 


APPENDIX 

Testamenti  O'Brien  clausula  j a  (Videsis  pag.  9.  §  3). 

Clausula  I2a :  "I  also  desire  that  from  and  out  of  the  revenue 
and  interest  of  my  estate  there  be  paid  annually  and  in  per- 
petuity a  sum  of  twenty  pounds,  currency,  for  three  hundred 
masses  to  be  said  annually  for  the  repose  of  my  own  soul,  fifty 
masses  to  be  paid  annually  for  the  repose  of  my  father's  soul, 
and  fifty  masses,  also  to  be  said  annually,  for  the  repose  of  my 
mother's  soul." 
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